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Among the themes pervading our recent 
invasion and occupation of Iraq, two mer-
it particular attention: civilian casualties 
and Iraqi violations of the law of war. 
While both phenomena are ubiquitous in 
the annals of warfare, their occurrence 
during Operation Iraqi Freedom illumi-
nates a crucial fact — collateral injury to 
civilians and violations of the law of war 
do not merely occur in parallel. Howev-
er, they are often causally linked. Many 
tragedies in Iraq amply demonstrate that 
where one or more parties to a conflict 
regularly disregard customary moral and 
legal constraints on the conduct of oper-
ations, increased civilian casualties inev-
itably result.

On 31 March 2003, a van sped through a 
U.S. military checkpoint near Najaf, Iraq. 
After the driver ignored warnings to stop, 
the troops opened fire, bringing the ve-
hicle to a halt. Inside, soldiers found sev-

en women and children killed — all un-
armed.1 Within hours, U.S. Marines south 
of Baghdad gunned down an Iraqi driver 
at a checkpoint and, like the women and 
children above, he proved unarmed.2 Trag-
ically, these are only two of a number of 
such killings by coalition forces in Iraq 
during Operation Iraqi Freedom.

How did these tragedies occur? Why did 
American servicemen — overwhelming-
ly decent, moral, well-trained, and well-
disciplined young men and women — 
find themselves mistakenly killing the 
very innocents they were sent, in part, to 
save? They did so because they were pro-
voked: not by the innocent victims them-
selves, but by agents of the dying Iraqi re-
gime.3 The soldiers and Marines who 
fired these shots did so because they were 
afraid of becoming the latest victims of 
Baath Party treachery.4

Early in the invasion, American troops 
fell victim to suicide attacks by fighters 

posing as civilians, sometimes feigning 
distress. On 29 March 2003, a man pos-
ing as a taxi driver approached a check-
point and gestured for the soldiers man-
ning it to approach his vehicle, as if re-
questing assistance. When soldiers did ap-
proach, he detonated a car bomb.5 Two 
weeks later a vehicle stopped near a check-
point and discharged a hysterical, preg-
nant woman. As our troops approached 
to offer assistance the driver detonated 
another car bomb.6

These attacks, where Iraqi fighters ex-
ploit the protected status of noncomba-
tants as cover for attacks on coalition 
troops, create a climate of apprehension 
and mistrust among our soldiers, who find 
themselves not knowing whether the peo-
ple coming and going around them are 
civilian noncombatants or a covert and 
deadly threat.7 While civilian casualties 
always occur in war, the ambiguous and 
uncertain environment spawned by this 
enemy misconduct almost certainly exac-
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erbates the situation, greatly increasing 
the risk of harm to innocent civilians and 
causing many needless casualties among 
them.

In deliberately disguising themselves as 
civilian noncombatants, Iraqi fighters 
violate one of the most widely accepted 
norms for the conduct of warfare. The 
hideous and all too foreseeable conse-
quences of these acts point the way to a 
renewed understanding of the rationale 
— the moral basis — for the constraints 
on combat action that we know collec-
tively as the law of war.

“War is cruelty, and you cannot refine 
it.”8 So wrote William Tecumseh Sher-
man, an early practitioner of total war. Is 
he right? He certainly has a point. By the 
mere act of maintaining an armed force, 
society implicitly accepts that, under cer-
tain circumstances, the ordinary rules by 
which we live our lives may not apply: 
rules against killing, against destruction 
of property, and against compelling citi-
zens to act against their will (by serving 
in the armed forces). When a government 
makes the decision to go to war, it has 
concluded that the controversy at issue 
or the values at stake are so profoundly 
important or so dangerously threatened 
that such extreme measures are justified.

Having accepted the infliction of such 
damage as sometimes necessary and ap-

propriate, why do we muddy the waters 
by attempting to shield certain persons 
from the ill effects of war, while deem-
ing others legitimate targets and thus fair 
game to be killed? Having once deemed 
it necessary and proper to seek and ex-
ploit almost any advantage in our quest 
to weaken and destroy our enemy, why 
do we cloud the issue by singling out cer-
tain practices and stratagems as perfidi-
ous and hence prohibited?

We do so because we disagree with Gen-
eral Sherman. While war certainly is hell, 
we reject the temptation to conclude that 
because it is hell we are released from all 
moral restraint during armed conflict. Al-
though we accept the premise — reluc-
tantly — that violence is sometimes a nec-
essary and appropriate means of settling 
international controversies, it remains a 
disfavored means: a method of last resort 
to be used only under exceptional cir-
cumstances and, most importantly, the 
scope and impact of which is to be strict-
ly limited to the objects in question. To 
the extent possible, the damage inflicted 
should relate to the objective and end state 
sought; it should never be inflicted arbi-
trarily or vindictively. Toward this end, 
society at large has erected a structure of 
rules, norms, and agreements that aim to 
limit the social costs of war. We know 
these rules collectively as “international 
law” or the “law of armed conflict.”

International law differs significantly 
from the national law of individual coun-
tries. Whereas the domestic law of states 
is generally founded on compulsion — 
that this, the power of the state to compel 
compliance — international law is built 
on the twin bases of consent and consen-
sus. The basic laws governing the behav-
ior of states are simply those customs and 
practices that most countries acknowl-
edge as appropriate. This is known as 
customary law, the “consensus” compo-
nent of international law. Like the com-
mon law with which we are familiar in 
English-speaking countries, customary 
international law develops and changes 
over time as social and political norms 
evolve.

The second basis of international law 
consists of the treaties and agreements 
by which states voluntarily undertake to 
regulate their own conduct.9 This is the 
“consent” component of international law. 
U.S. Army Field Manual 27-10, The Law 
of Land Warfare, sets forth a list of such 
treaties that pertain to armed conflict. 
The most prominent of these are the Ge-
neva Conventions of 1949 and the Hague 
Conventions of 1907.10

The twin pillars of consent and consen-
sus exist in a state of tension. The idea 
that no state can be bound except by its 
own consent is the foundational concept 

“In deliberately disguising themselves as civilian noncombatants, Iraqi fighters violate one of the most widely accepted norms for the conduct of war-
fare. The hideous and all too foreseeable consequences of these acts point the way to a renewed understanding of the rationale — the moral basis 
— for the constraints on combat action that we know collectively as the law of war.”
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of international law, one vigorously main-
tained by many countries. Despite this, 
the international community expects ev-
ery state to adhere to the basic standards 
of customary law, whether or not a given 
country acknowledges such an obliga-
tion. The importance of consent in the in-
ternational system has led some to argue 
that international “law” as such does not 
exist at all. At the opposite extreme are 
those who argue that the evolving web 
of multinational organizations, treaties, 
conventions, and institutions currently in 
place has displaced the principle of con-
sent, and that the wide recognition and 
legitimacy of these international struc-
tures invest them with quasi-legislative 
authority. In my view, the truth lies in the 
middle: the principle of consent not only 
endures, but remains the cornerstone of 
the international system. That said, it is 
perfectly clear that states are not abso-
lutely free to act in any manner they deem 
fit, save for restraints that they voluntari-
ly assume. While states may not be com-
pelled to take specific, detailed actions 
without their own consent, they must still 
adhere to the broader standards of con-
duct embodied in customary internation-
al law, whether they consent to be bound 
or not.

A final, critical note on the concepts of 
consent and consensus — while treaties 
generally do not bind states not signato-

ries to them, they may constitute evidence 
of what the customary international law 
is. Furthermore, some treaties or their 
provisions may achieve such widespread 
acceptance and legitimacy that they may 
come to be accepted as declaratory of 
customary international law — that is, 
they may be incorporated into the cus-
tomary law of nations and become bind-
ing on all states as a result.11

The law of war seeks to limit or restrain 
the social costs of war in three ways: by 
protecting “both combatants and non-
combatants from unnecessary suffering;” 
by “safeguard[ing] certain fundamental 
human rights of persons who fall into the 
hands of the enemy, particularly prison-
ers of war, the wounded and sick, and 
civilians;” and by “facilitat[ing] the res-
toration of peace.”12 In pursuit of these 
aims, international law imposes certain 
standards on all combatants in armed 
conflicts. These include requirements to 
wear uniforms or distinctive insignia and 

to bear arms openly; prohibitions against 
abuse of flags of truce or equivalent sym-
bols, and against the misuse of symbols 
such as the red cross or red crescent; and 
rules concerning the status of cultural and 
humanitarian sites during wartime.13

During the course of Operation Iraqi 
Freedom, fighters loyal to Saddam Hus-
sein violated all of these. The most com-
mon such violation — and the one at-
tended by the most tragic results — at-
tacking U.S. forces while under civilian 
disguise. Protecting civilians from the evil 
effects of battle has long been a funda-
mental goal of the law of armed conflict. 
To that end, international law has long 
sought to “maintain the distinction be-
tween combatants and noncombatants 
with as much clarity as possible.”14

Prior to 1977, this was accomplished by 
focusing heavily on wearing uniforms 
and distinctive insignia. The Hague Con-
vention (IV) of 1907 sought to incentiv-

“During the course of Operation Iraqi Freedom, fighters loyal to Saddam Hussein violated 
all of these. The most common such violation — and the one attended by the most tragic 
results — attacking U.S. forces while under civilian disguise. Protecting civilians from the evil 
effects of battle has long been a fundamental goal of the law of armed conflict. To that end, 
international law has long sought to “maintain the distinction between combatants and 
noncombatants with as much clarity as possible.”
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ize compliance with this norm by estab-
lishing the following qualifications for 
the status of belligerent, and hence for the 
protections afforded to legitimate combat-
ants under international law: “the laws, 
rights, and duties of war apply not only 
to armies, but also to militia and volun-
teer corps fulfilling the following condi-
tions:

1. To be commanded by a person re-
sponsible for his subordinates;

2. Have a fixed distinctive emblem rec-
ognizable at a distance;

3. To carry their arms openly;

4. To conduct their operations in accor-
dance with the laws and customs of 
war.”15

The rationale for such qualifications is 
clear: “The concealed combatant certain-
ly has an advantage over the uniformed 
soldier, but it is a price that others must 
pay. It inevitably leads to increased casu-
alties among the civilian population, as 
the uniformed adversary can no longer 
clearly distinguish between combatant 
and noncombatant.”16

The Hague Convention standard has been 
weakened in recent decades with the ne-
gotiation of the 1977 Protocols to the Ge-
neva Convention of 1949. As noted in 
one commentary: “A majority of states 

that participated in the international con-
ferences that adopted the additional pro-
tocols of 1977 were sympathetic to the 
insurgent sides in the so-called ‘wars of 
national liberation.’ Such insurgents usu-
ally did not wear uniforms or carry their 
arms openly, but concealed themselves 
among the population at large.”17

Such practices, while arguably unavoid-
able for poorly trained and under-financed 
insurgents confronting powerful regular 
armies, nonetheless pose a great risk to 
civilians because they make it difficult or 
impossible for uniformed soldiers to dis-
tinguish between friend and foe. Recog-
nizing this dilemma, the drafters of the 
1977 Protocols tried to craft a compro-
mise that would legitimize the insurgent 
movements they supported while still af-
fording some protection to the innocent 
civilians caught in the inevitable cross-
fire. They did this by deemphasizing the 
Hague Convention requirements that bel-
ligerents wear uniforms and distinctive 
insignia, focusing instead on the require-
ment that the combatants bear their arms 
openly. The 1977 Protocols state: “In or-
der to protect the civilian population from 
the effects of hostilities, combatants are 
obliged to distinguish themselves from 
the civilian population while they are en-
gaged in an attack or in a military occu-
pation preparatory to an attack. Recog-

nizing, however, that there are situations 
in armed conflicts where owing to the na-
ture of the hostilities an armed combat-
ant cannot so distinguish himself, he shall 
retain this status as a combatant, provid-
ed that, in such situations, he carries his 
arms openly:

(a) During each military engagement, 
and

(b) During such time as he is visible to 
the adversary while he is engaged 
in a military deployment preceding 
the launching of an attack in which 
he is to participate.”18

Controversy surrounds the 1977 Proto-
cols.19 Nonetheless, the position they es-
pouse has probably achieved broad enough 
acceptance to be deemed declarative of 
customary international law.20 At bottom, 
the requirement seems to be that com-
batants refrain from holding themselves 
out as something they are not — they can-
not pose or pass themselves off as civil-
ians. Even when dressed in civilian garb, 
fighters must make it clear that they are 
combatants and not bystanders. Under 
this standard, the mere act alone of Iraqi 
fighters attacking from civilian vehicles 
or while wearing civilian clothes would 
not automatically violate international 
law. The law has shifted from a proce-
dural focus on the wear of distinctive 
clothing and insignia, to a substantive fo-

“...the requirement seems to be that combatants refrain from holding themselves out as some-
thing they are not — they cannot pose or pass themselves off as civilians. Even when dressed in 
civilian garb, fighters must make it clear that they are combatants and not bystanders. Under 
this standard, the mere act alone of Iraqi fighters attacking from civilian vehicles or while wear-
ing civilian clothes would not automatically violate international law.”
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cus on the conduct of fighters. Those who 
forthrightly show themselves for what 
they are (combatants) will generally fall 
within the bounds of the law, while those 
who deceptively masquerade as what they 
are not (civilians) generally do not. Un-
fortunately, Iraqi conduct falls far short 
even of this pragmatic standard. In delib-
erately concealing their identity as com-
batants, using civilian disguise as a ruse 
to get close enough to our troops to strike, 
Iraqi fighters commit a serious breach of 
international law.

Perfidious acts prohibited under inter-
national law are not limited to posing as 
civilians. Nor, regrettably, is Iraqi mis-
conduct. Iraqi violations include feign-
ing surrender as cover for an attack;21 us-
ing emblems of international organiza-
tions, such as the red cross or red cres-
cent, as cover for hostile action;22 and 
exploiting the protected status of human-
itarian and cultural sites such as mosques, 
schools, and hospitals, for military ad-
vantage.23 Fortunately, these violations 
are not attended by tragedies like the 
checkpoint killings. But the potential for 
such tragedies is always there, and grows 
with each succeeding Iraqi violation. As 
one commentator has said, “the Iraqi re-
gime, by blurring the distinction between 
combatants and civilians, has caused nu-
merous casualties and has put thousands 
of … Iraqi civilians in harm’s way.”24 
This increased risk goes to the heart of 
why international law prohibits such con-
duct. When combatants pose as civilians 
they “break down the distinction between 
fighters and civilians,” and so put all ci-
vilians at risk.25 When combatants delib-
erately seek out protected sites, such as 
mosques, churches, and hospitals, for mil-
itary use they erode the sanctity of these 
sites by teaching the enemy to view them 
as likely enemy strongholds, thereby plac-
ing all such sites at risk. When fighters 
feign surrender or attack under a flag of 
truce, they “destro[y] the basis for rees-
tablishing peace short of the complete 
annihilation of one belligerent by anoth-
er”26 and, by teaching the enemy to view 
surrendering troops as a threat, endanger 
all soldiers attempting surrender. Like-
wise, fighters who feign wounds or inju-
ry to lure the enemy within striking range 
teach their foes to view enemy wounded 
as a threat, placing all injured soldiers at 
risk.

If anything redemptive emerges from 
the tragic checkpoint killings in Iraq, it 
may be a renewed appreciation for the 
value of restraint in the conduct of war. 
The laws of land warfare are not merely 
a collection of compacts promulgated for 
the convenience of elites; they are not a 

legal fig leaf created to paper over the bru-
tality of war with a veneer of gentility; nor 
are they a relic, well-intentioned but ren-
dered obsolete by the advance of technol-
ogy and the rise of terrorism and guerril-
la warfare. On the contrary, when taken 
as a solemn obligation, the laws of war re-
main a bulwark for protecting the inno-
cent. As gruesomely illustrated by recent 
tragedies in Iraq, deliberate and recurring 
disregard of established legal and moral 
standards during combat sets the stage 
for needless tragedy. While not perfectly 

effective, the laws of land warfare none-
theless remain our best means of mitigat-
ing the awful consequences of war.
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